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SACRAMENTO UPDATE

Budget Conference Committee

High Risk Pest Exclusion Program. On June 12, 2007, the Conference Committee
reached a compromise agreement and approved a $1,523,000 augmentation for county
agriculture commissioners, and a $677,000 augmentation to expand vehicle pest
inspections at border protection stations. The proposal was approved by a vote of
2 to 1 in the Assembly and 3 to 0 in the Senate.

Public Transportation Account Shift and Proposition 42 Spillover Revenue. A
coalition including the California State Association of Counties (CSAC), League of
Cities, Associated General Contractors, and California Chamber of Commerce have put
forth an alternative to the County-opposed Assembly “spillover” proposal, which would
add these revenues to the Proposition 42 revenues and change the distribution formula
among State Transportation Improvement Program (STIP), cities, counties, and transit
beginning in FY 2008-09 as follows:

e Reduce the STIP share from 40% to 35%

¢ Reduce the cities share from 20% to 15%
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e Reduce the counties share from 20% to 15%
¢ Increase the transit share from 20% to 35%

The coalition proposal would protect both the spillover revenues for transportation
purposes and the current Proposition 42 distribution formula. Specifically, the proposal
would: 1) allocate 50 percent of the spillover portion to transit and 50 percent for general
fund relief for the next three to five years by putting the revenues towards retirement of
transportation bond debt; and 2) sunset this provision after three to five years and
allocate the entire sales tax on gasoline through the existing Proposition 42 formulas,
which are 40 percent STIP, 20 percent counties, 20 percent cities, and 20 percent
transit.

According to CSAC, this proposal would provide a transition period for transit and
the general fund to receive the total spillover in the short-term, but it poses no risk in the
long-term for the other purposes funded by Proposition 42 when spillover becomes less
predictable. CSAC indicates that this would also ensure that all sales taxes on gasoline
are treated equally and dedicated for transportation purposes into the future that
support the entire interconnected system.

Pursuit of County Position on Budget ltems

Proposition 1B Funding for Local Streets and Roads. The Senate approved
$400 million for one year of Proposition 1B funding for local streets and roads and the
Assembly approved $600 million for the same purpose. Proposition 1B, which was
approved by the voters in November 20086, authorized the sale of $19.925 billion of
general obligation bonds for various transportation purposes. Of this amount,
$2.0 billion is to be deposited in the Local Street and Road Improvement, Congestion
Relief, and Traffic Safety Account of 2006. :

The Governor's May Revision proposal included $600 million for FY 2007-08 which
would be equally distributed between counties and cities. The Department of Public
Works (DPW) expects to receive an estimated $58.2 million from the $300 million slated
to be allocated to counties in FY 2007-08. Under the Senate version, DPW’s share
would be reduced by one third from $58.2 million to less than $39 million.

The May Revision Budget proposal also includes an additional allocation of $3.8 billion
over the next three years, for a total allocation of $11.5 billion of the total approved
amount of $19.925 billion, to fund other programs under Proposition 1B. An additional
$1.3 billion is allocated in FY 2007-08. However, the funding levels for the Streets and
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Roads Program remains unchanged with the County’s direct allocation remaining at
$58.2 million in FY 2007-08.

In light of this additional allocation of bond funding for other programs in Proposition 1B
as part of the FY 2007-08 State Budget, DPW is concerned that the State may not have
sufficient bond financing capacity to fully allocate the remaining bond funds for the Locall
Streets and Roads Program beyond FY 2009-10 in a timely manner. Therefore,
DPW recommends that the County support the Assembly approval of $600 million in the
FY 2007-08 allocation of Proposition 1B funding for Local Streets and Roads.

Support for the Assembly version of Proposition 1B funding for local streets and roads is
consistent with existing County policy to support the direct allocation of funds to local
governments for the preservation of local streets and roads, without reducing other
transportation funds or impacting other agencies, as well as Board Action on
December 5, 2006 to maximize the amount of funding available to the County from
the various bond acts. Therefore, our Sacramento advocates will support the
Assembly proposal to allocate $600 million under Proposition 1B for local streets
and roads.

Integrated Regional Water Management (IRWM). The IRWM Program is intended to
promote and practice integrated regional water management to ensure sustainable
water uses, reliable water supplies, better water quality, and other strategies. The
Senate rejected the Governor's proposed funding for Proposition 84 (Safe Drinking
Water, Water Quality and Supply, Flood Control, River and Coastal Protection Act
of 2006) and Proposition 1E (Flood Protection and Disaster Preparedness) IRWM
($257.9 million). The Senate did augment $20 million from Proposition 1E Stormwater
Flood Management funding and approved Budget Bill Language specifying that
Proposition 1E Stormwater funds be allocated for projects in the Northern Bay Area and
Marin County.

The Assembly approved Proposition 84 IRWM funding and $100 million in
Proposition 1E Stormwater funding as a separate program contingent upon legislation.
DPW supports the Assembly’s approval of a $100 million appropriation in
Proposition 1E Stormwater Flood Management funding as part of the State’s
FY 2007-08 Budget to be allocated to the State Department of Water Resources (DWR)
for the purpose of constructing projects through an early implementation program to
manage stormwater runoff, reduce flood damage, and where feasible, provide other
benefits including ground water recharge, water quality improvement, and ecosystem
restoration. Projects implemented with these funds should (1) not be part of the
State Plan of Flood Control in the Central Valley and (2) be consistent with any
applicable integrated regional water management plan.
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Even though DPW is not seeking an earmark, the department recommends support for
the $100 million appropriation to DWR to enable the County to seek additional funding
for the construction of the Big Tujunga Dam seismic rehabilitation and spillway
modification project. This project will restore the flood management capabilities of the
dam and also allow DPW to conserve an additional 4,500 acre-feet of stormwater each
year. Support for the Assembly’s proposal is consistent with existing policy to support
legislation funding the planning, operation, and maintenance of watershed or multi-use
projects. Therefore, our Sacramento advocates will support the Assembly’s
$100 million appropriation to DWR.

Health Care Reform Advances

On June 7, 2007, the two health care reform measures proposed by the Democratic
leadership, AB 8 (Nufiez) and SB 48 (Perata), passed their respective houses of origin
on partisan votes, with only Senator Lou Correa (D-Orange County) voting no on SB 48.

Assembly Speaker Nufiez and Senate President Pro Tem Perata characterized their
proposals as very similar. Both bills propose to: 1) require employers to spend
7.5 percent of their payroll on health care or pay into a State pool, 2) subsidize
insurance for children of families earning less than three times the Federal poverty level,
and 3) require insurers to spend at least 85 percent of premiums on medical care.
Workers in the State pool would be required to contribute toward the insurance
premium. SB 48 would limit that contribution to five percent of income, while AB 8 has
no cap. AB 8 would exempt businesses from the employer mandate that have been
operating for three years or less, employ fewer than two people, or have an annual
payroll of less than $100,000. SB 48 does not include this employer exemption.
The major elements of the two proposals are summarized in Attachment I.

The Assembly debated AB 8 for over two hours and many members from both sides of
the aisle spoke. Republicans objected to the 7.5 percent payroll fee on employers for
employee health care coverage, indicating that it would amount to a job killer in
California. Republicans also expressed concern over the lack of consideration paid to
their alternative proposals. In the Senate, only Senators McClintock and Runner spoke
against SB 48. Senator McClintock indicated that some states are experiencing
problems with similar health care reform measures, including Massachusetts and
Tennessee. Senator Runner acknowledged the existence of a health care crisis
and offered to work with Senator Perata and others so that any bill going forward would
be a bi-partisan effort. Senator Perata agreed to work with him and other interested
Republicans, and suggested that a conference committee on health care reform could
convene sometime in July or August.
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Although legislative language on the Governor's health care reform plan has still not
been released by the Administration, a Legislative Counsel opinion on the plan
requested by Assembly Republican Rlck Keene was recently provided to CSAC staff.
Legislative Counsel determined that the fees to be assessed against employers, doctors
and hospitals were actually taxes and would require a two-thirds vote of the legislature.
However, Legislative Counsel cautioned that its conclusion was based only on the
proposal and could change once it is in bill form with all the appropriate detail.
The Legislative Counsel opinion is included as Attachment I1.

We will continue to keep you advised.

DEJ:GK
MAL:IGR:acn

Attachments

C: All Department Heads
Legislative Strategist
Local 660
Coalition of County Unions
California Contract Cities Association
Independent Cities Association
League of California Cities
City Managers Associations
Buddy Program Participants
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May 30, 2007

Honorable Rick Keene
Room 2158, Stare Capitol

REVENUE TO FUND HEALTH CARE - #0703058.

Dear Mr. Keene:

You have submitted a 10-page document entitled "Governor Schwarzenegger's
Health Care Proposal” (hereafter the proposal) and asked us to determine whether the charges
proposed to be assessed against certain employers and against physicians and surgeons and
hospitéls would, if enacted, constitute a tax for purposes of Section 3 of Article XIII A of the
California Constitution.

Preliminarily, we point out thar our analysis is based solely on the description of
these charges as set forth in the proposal. The determination of whether a chargé constitutes a
tax or a fee often turns on the details of the provisions imposing the charge. Because our
opinion is based only on a proposal, we necessarily are without.all the details that would be
required for implementation of its provisions and that could affect a determination of whether
these particular charges would constitute a tax or fee for purposes of Section 3 of Article XIII A
of the California Constitution. Conseqtigﬁdy, absent those details, we were required to make
certain assumptions, and our conclusion could be affected to the extent our ass?umptions differ
from the language of the proposal in bill form. That is, our determination of whether a
patticular bill would impose a tax for purposes of Section 3 of Article XIII A of the California
Constitution is made based upon an assessment of the provisions of the bill itself."

' Similarly, whether a supermajority vote would be required for enactment of a bill
necessarily depends on. its provisions considered in their entirety. For instance, a bill that would
impose a state tax does not require a two-thirds vote for purposes of Section 3 of Article XIII A of
the California Constitution unless it is additionally determined that the bill's state tax provisions,
taken as a- whole, would increase state tax revenues. Additionally, whether the bill’s provisions
would trigger other bases for a supermajority vote requirement, such as an urgency clause (subd.
(d), Sec. 8, Art. IV, Cal. Const.) or a General Fund appropriation for other than public schools

(continued...)
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Turnmg to the proposal its stated objecnve Isto create .ecdn accessxble e

: » ""pp 1 and 2 (2) umversal' -health.- care coverage -
Cahformans (proposal pp- 2 to7, incl.); and (3) affordablhty and cost containment that would
revise state tax laws to be consistent with specified fedetal tax law provisions relatmg to health :
care coverage and would establish various procedures and requirements to reduce the cost ‘of
health care coverage (proposal pp- 7 t0 10, incl.). : ‘ oo
" To achieve universal health care coverage, the proposal would i 1mpose an mdmdual U
mandate,” as described by the proposal requiring all Californians to secure and maintiin
coverage consisting, at minimum, of “... 2 $5,000 deductible plan with maximum out-of-pocket.
limits of $7,500 per person and: $10 OOO pet famdy (proposal, pp. 4 and 6). The proposal‘ -
would assist low-income persons to comply with the individual mandate by expandmg the
Healthy Families Program (Part 6.2 (commencing with Section 12693) of Division 2 of the
Insurance Code) to include children in families with a household income up to 300 percent of
the federal poverty level” and by cteating a purchasing pool to subsidize the cost of health care
coverage for legal residents with “individual or employer-sponsored coverage” who have an
income between 100'and 250 percent of the federal poverty level (proposal, pp. 4, 5, and 6).
The health care coverage under the purchasing pool would be “at the level of Knox-Keene®
medical benefits plus prescription drugs,” and participants’ contribution amount towards the
premium for this coverage would be set between three and six percent of their gross income
(proposal, pp. 5 and 6). Persons who do not qualify for a subsidy would be able to purchase the
minimum coverage required to satisfy the individual mandate through the purchasing pool
(proposal, p. 7).
The proposal identifies five categories of state costs that would be incurred by its
implementation: (1) expansion of the Medi-Cal program and the Healthy Families Program;

(...continued)

(subd. (d), Sec. 12, Art. IV, Cal. Const.), would be determined by considering all provisions of the
bill.

*The Healthy Families Program currently provides coverage to children in families with
a household income up to 250 petcent of the federal poverty level (Sec. 12693.70, Ins. C.). The
federal poverty level for 2007, for the continental United States, is an annual income of $20,650 for
a family of four, ‘increased by $3,480 for each additional family member (Fed. Reg, Vol. 72,
Number 15 at pp. 3147-3148, January 24, 2007).

> The Knox-Keene Health Care Service Plan Act of 1975 provides for the licensure and
regulation of health care service plans by the Department of Managed Health Care and requires
plans to provide specified benefits (Ch. 2.2 (commencing with Sec. 1340) of Division 2 of the
Health and Safety Code).
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(2) establlshment and operatlon’of “he purchasmg pool; (3) prevention and wellness
in the rexmbursement rate under the Medl-CaI p

(4) taxation revisions;:and (5) incre
(proposal p-10). . .
On the fundmg :

e ptopos'al Would require “[e ]mployers w1th 10 o
Verage . [to] contribure an armount equ
ealth coyerage (hereafter the: employer contrxbutlo

proposal p 7) The proposal would also require hospitals to “... contribite 4% of g gross .

revenues and physicians .. [to] contribute 2% of gross revenues” (hereafter the provxder_ ’
contribution; proposal, p. 7) ‘The employer and provider contributions would be.deposited
into the Health Care Services Fund, created by the proposal, and “. segregated from the state”
general fund and will be the': source for payment of health care’ coverage .. (proposal p: 7) .
The proposal identifies.county and state savings from eliminating certain health care coverage’
programs as additional revenue sources for 1mplementat10n of its provisions (proposal, p. 10)

The question presented is whether either the proposed employer contribution or the
proposed provider contribution would, in this context, constitute a tax for purposes of Section
3 of Article XIII A of the California Constitution (hereafter Section 3).

A statute that includes'chan'ges in state taxes for the purpose of increasing revenues
is subject to the provisions of Section 3, requiring a two-thirds vote of the membership of each
house of the Legislature for enactment. Section 3 reads as follows: 4

* The employer contribution has certain similarities to Maryland’s Fair Share Health
Care Fund Act that would have required an employer with more than 10,000 Maryland employees
to spend at least 8 percent of its payroll on employees’ health care coverage or pay the. difference
between that amount and its actual expenditures for such coverage to the state for its Medicaid and
children’s health programs (Retail Indus. Leaders Ass'n. v. Fielder (4th Cir. 2007) 475 F.3d 180, 183;
hereafter Fielder). A federal appellate court found that the act did not impose a tax for purposes of
the federal Tax Injunction Act (28 U.S.C. Sec. 1341) but that it was preempted by the Employee
Retirement Income Security Act of 1974 (Id. at pp. 188-189). Because Fielder was decided by a
court in another jurisdiction, it is not controlling and constitutes only persuasive authority for
purposes of a court’s decision in this state construing this state’s constitution (Schweiger v. Superior
Court of Alameda County (1970) 3 Cal.3d 507, 513). We think, however, that Fielder is materially
distinguishable on its facts from the proposal because evidence indicated the Maryland act would
apply only to a single employer, Wal*Mart, and would likely generate no revenues, and thus the
court concluded that the charge under that act served * ‘regulatory or punitive” purposes more than
revenue ralsmg purposes (Fielder, supra, at pp. 183, 185, 189).

Although not entirely clear from the proposal, it appears that hospitals and physicians

and surgeons would also be subject to the employer contribution if they. employed 10 or more
persons.




o "S_ee.' ' ffecnve date of thxs artlcle any changes m.
state taxe i
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Neither Section 3 nor any other provision of Article XIII A defines taxes for

purposes ‘of ap lymg this supermajority legislative vote requxrement Generally, taxes are

Tk descrxbed as bein; mposed to’ generate revente to pay fora variety of public services rather than A
*in' rerurn for- conferrmg a specxﬁc beneF t or- granting a privilege, and as being compulsory in

~ nature rather.than bemg imposed in response to a voluntary decision to seek government
'pnvxleges or benefits (Sinclair Paint Co. v: State Bd. of Equahzatton (1997) 15 Cal.4ch 866; 874;
hereafter Sinclair). Consequently, whether a levy is a tax or a fee’ depends upon who imposes
the_ levy, who pays the levy, and the purpose of the levy. (see San Juan Cellular Telephone v. Pub.
Serv. Com’n (1st Cir. 1992) 967 F.2d.683, 685; hereafter San Juan). The classic tax raises money
from many or all citizens, is contributed to the general fund, and is spent for the benefit of the
entire community (see Trailer Marine Transport Corp v. Rivera Vasquez (1st Cir. 1992) 977 F.2d
1, 5). Whereas a fee is typically collected by an agency from a particular industry or segment of
the community and used to provide “narrow beneﬁts, or to defray the costs of regulation (San
Juan, supra, at p. 685), to mitigate the adverse effects of the payer’s activities or products
(Sinclair, supra, at p. 870), ot to defray the costs of providing services to the payer. Thus, there s
a spectrum of levies, with the “classic tax” lying at one end and the fee at the other. In applying
this spectrum, the court in San Juan stated the following:

“Courts facing cases that lie near the middle of this spectrum have tended

. to emphasize the revenue’s ultimare use, asking whether it provides a general

beneﬁt to the pubhc, of a sort often financed by a general tax, or whether it

_ provides.more narrow benefits to regulated companies or defrays the agency’s
costs of regulation. ...” (Ibid.)

"The question of whether a particular charge constitutes a tax is a question of law,
ultimately determined by a court based on its independent review of all the attendant facts
(Sinclair, supra, at p. 874). Certain categories of charges have been identified by courts as fees
that do not constitute taxes because the charge is imposed to recover the cost of services
provided to the.payer (County of Fresno v. Malmstrom (1979) 94 Cal. App.3d 974, 984), or it is an

® This section was added to the Constitution by initiative measure pursuant to the
approval of the electorate of Proposition 13 at the June 6, 1978, primary election.
Except as otherwise specified, a government levy of a type other than a tax shall
hereafter be referred to as a “fee.”
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éiiglfc__j ment in’an :mour’i’t‘ftha:',.béérs';a.jr'_e_-asbnabl_é relation to'the .
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the fee is coi _reasonabl rvices:rendered isnot
se (1992)3 Cal App.4ch 728,735-737). +
L ~In addition’to these éategbriéé, courts. have classified another type of charge as a fee
ratherthan a fax because it is imposed by the state for regulatory purposes pursuant o its police

" :'.pOWe_r rather th'z_ih'its_ taxing power (Sinclair, supra, at p. 875). Fees of this type are known as
- regulatory bid.),- To show that a~pa_f_§i¢ula§;cha,tgé is avalid tegulatory fee, rather than a
he government must establish: “(1) the estimated costs of the service or regulatory
' activity, and (2): the basis for determining the manner in which the costs are apportioned, so
- thatcharges.allocated to.a payor bear a fairor reasonable relationship to the payor’s burdens on
or béﬁveﬂvt_s' from the latory activit)f; (Sinclair, supfa, at pv.v8'78; citing San Diego Gas & Electric
Co. v. San Di‘ego.County Air Pollution Control Dist. (1988) 203 Cal.App.3d 1132, 1146).
' A regulatory fee may be assessed in connection with a program that deters certain

conduct By those vs'tibjyect to its terms or imposes specified requirements on them.or mitigates
the ad?etse‘ effects: c'ausedv by their operations or activities (Sinclair, supta, at p. 870; United
Business Com. v. City;vof San Diego (1979) 91 Cal. App.3d 156, 165; Bidart Bros. v. California Apple
Comm'n. (9th. Cit. 1996) 73 E.3d 925, 930). While a regulatory fee necessarily generates
revenue to support the regulatory program with which it is associated, the principal putpose for
its imposition must be regulation and not revenue generation (Sinclair, supra, at p. 880).
Regulatory activity generally requires that the fee payer conform to certain standards and the
fee supports operation of that regulatory program. If no conditions are imposed, other than
paying the fee, and the fee payer carries out its business with no further conditions, then the
payment is exacted solely for revenue purposes and constitutes a tax (United Business Com. . City
of San Diego, supra, at p. 165). "If revenue is the primary purpose and regulation is merely
inciderital the inipdsitio_n is'a tax; while if regulation is the primary purpose the mere fact that
incidentally a revenue is also obtained does not make the imposition a tax ...” (Ibid., quoting City
and County of San Francisco v. Boss (1948) 83 Cal.App.2d 445, 450). ‘

- Applying ‘these principles to the employer contribution under the proposal, it is
difficult to identify a regulatoty program to which those contributions would apply. As
described, the proposal would impose a mandate on all Californians to secure health care
coverage. In addition, because the employer contribution is to be imposed solely on those
employers who elect not to provide health care coverage to their employees, it may be argued,
although it is not expressed in the proposal, that the purpose of the employer contribution is to
regulate the provision of health care coverage by employers to employees. By imposing such
requirements, the proposal may have certain regulatory aspects. However, no other aspects of
the proposal, in our view, would directly apply to otherwise regulate the employers who are
required to pay the contributions to fund the proposal’s provisions: Thus, we do not believe
that 2 court would find that the proposal would create 2 regulatory program with respect to
those employers who elect not to provide health care coverage to their employees. We

7 or a similar business. charge in‘an amount that teasonably . * = -
ts ferred on the: 'ptl'o.pe‘rty_":dr»!:_)‘uéjin‘e"ss",. or it is asséssedin. . v




- the pubhc Consequenr[y, we are of rhe vi

et contrrbutron under the proposal asa tax a

alth‘ cire. coverage programs, the Medx—Cal program and the Hea[thy
at $1 283,000,000 and the total state costs for the purchasrng pool at
posal, ‘p:. 10) The: “proposal estimates the-employer contrlbunon would
- 00,000 in revenues (proposal, p. 10). Consequently, given that the purchasmg
pool costs alone would exceed the total revenues generated by the employer contribution by
$135, 000 000, we do not think the employer contribution would be subject to classification as a
tax. on the. basis that it would generate more revenue than the costs of the universal coverage
- component of. the proposal And, because it appears that all of its revenues would be-expended
to ﬁmd the provrsron of health care coverage, we do not think the employer contribution would
be sub)ect to classification as a tax on the basis of its being expended for unrelated purposes.
The government must, however; additionally show that the basis for determining
the manner in which the costs of the purported regulatory program are apportioned results in
an allocation bearing a fair or reasonable relationship to the payer’s benefits from the regulatory
activity or the social or economic “burdens” created by the payer’s operations. ot activities
(Sinclair; supra, at p 870, 873- 876, 881). Arguably, employers would benefit under the proposal
by having a healthier workforce insofar as persons with health care coverage are more likely to
seek preventive care and thereby avoid serious illness. In that instance, however, we think the
beniefit would accrue prlmarlly to -the. employee who directly benefits from better health
: resultmg from:that coverage, with the employer bemg only mchrectly benefited. Generally, the
connection or nexus between’ the benefit conferred by the regulatory program and the petson
paying the charge under it must be more direct in nature in order for the- charge to coristitute a
regulatory fee. Otherwise, carried to its logical extreme, almost every charge assessed by the
government would be susceptible to characterization as a fee to the extent certain segments of
the general population are incidentally benefited by the program funded by the charge (see

~aoh

Evans v. City of San Jose supra, atv-p. 738).

® It is unclear from the proposal whether the employer contribution would fund other
components of the proposal. However, because it is described as being paid “toward the cost of
employees” health coverage” and as a "... source for payment for health care coverage ..." we assume
for purposes of this opinion that it would fund these particular programs (proposal, p. 7).




- and the employer s operatlons or actwmes

the charge lmposed on employere would, in fact, be used to mitigate that purported burden.

The proposal provides that employer contributions and other moneys received under the

proposal would be used to provide low-income Californians with expanded access to public
programs, -:s__uch as the Medi-Cal program and the Healthy Families Program, and to provide
lower income working residents with financial assistance to help with the cost of coverage
through a-new state-administered purchasing pool (proposal, p. 4). Thus, for those employers
whose employees do not come within the criteria for those programs or subsidies, the charge
imposed on employers would do nothing to mitigate the purported burden of the employer’s
failure to provide employee health care coverage. Conversely, self-employed persons, persons
employed by a business with less than 10 employees, and their dependent children would all be
eligible to obtain to,v.erage or subsidies under the proposal if they meet the criteria for the
programs or subsidies despite having paid no employer contribution or having no employer
contribution made on their behalf. And, even employees provided health care coverage by their

-employer would be ellglble for “state financial assistance through the purchasing pool” if they -

satisfy the i income criteria for patticipation, desplte thelr employer being exempt from the
employer contribution because of electing to offer health care coverage (proposal, p. 5).

We note that the proposal differs in this regard from the provisions of Senate Bill
No. 2 of the 2003-04 Regular Session (hereafter S.B. 2) that, as described in its digest, would
have required ... specified health benefits to be provided directly by [certain] employers or
through the ... [State Health Purchasing Program]” created by S.B. 2. Fees paid by employers

subject to 5.B. 2’s requitements would have been deposited into the Srate Health Purchasing

Fund, that would have been created by the bill, and expended solely to provide health care -

coverage to the employees of those employers who paid the fees and to administer the fund
(proposed Secs. 2140.1, 2140.4, and 2210, Lab. C.). In our view, the feeimposed on employers
in S.B. 2 would have been a valid regulatory or service fee because the bill required each
employer subject to its provisions to provide health care coverage to its employees, and the
payment of the fee was only an alternative means that an employer could choose to comply with
that requirement (see Ebrlich v. City of Culver City (1996) 12 Cal.4th 854, 885-886 and Terminal

ausal ‘cofinection  bétween the employee s lack of coverage' o

me.that an employer s: fallure 0 provxde health care
iga ed by the proposal s provxsxons, it does not appear ~that




: ONs| ,er'whether the provxder contnbutlon wou]d consntute 2 tax for

purposes of Secnon 3. The proposal would include, as part of its universal health care coverage
component; an increase in the rates paid to hospitals and to physicians and surgeons under the
Medi-Cal programi to encourage thése providers to accept Medi-Cal patlents and to reduce
what the. proposal characterizes ‘as- the “hidden tax” on health care coverage premiums
(proposal P 4). Accordmg to.the proposal, those premiums are increased, in part, by providers

shlft[mg] uncompensared Medi-Cal costs to other payers” that are passed along as a “hidden
tax” in the form of increased premiums (proposal, p.8). The proposal additionally identifies
uncompensated. costs incurred by providers treating patients without health care coverage as -
contributing to the “hidden tax” insofar as those costs are also shifted to other payers (proposal, 't
pp- 3, 4,and 8). ,

As discussed above, a regulatory fee may be assessed in connection with a program
that deters certain conduct by those subject to its terms or imposes specified requirements on
them or mitigates the adverse effects caused by their operations or activities. Regulatory
activity generally requires that the fee payer conform to certain standards, and the fee supports

> After being chaptered (Ch. 673 Stats. 2003), S.B. 2 was submitted to the voters by
referendum as Proposition 72 and was rejected by the voters at the general election on November 2,
2004,
Because we reach this conclusion, we do not address the question of whether
calculating the amount of the proposed employer contribution as a percentage of payroll would be a
fair or reasonable means of allocating the costs of the proposal to employers. We note, however,
that because of the complexity of allocating costs under a regulatory program, a precise cost-fee
ratio is not required, and the government may employ a flexible assessment of proportionality
retaining ... discretion to apportion the costs of proposal in a variety of reasonable financing
schemes” (Ca ifornia Assn. of Prof. Scientists v. Department of Fish and Game (2000) 79 Cal. App.4th
935, 950).




1ts on_ providers' to preve medical errors and health
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( p-2)" Howe: k that |
ion:is niot to regulate the activities of providers in that regard, but instead, to
1o remedy the so-called “hidden tax.” Consequently, we are of the

ot cterize the provider contribution under the proposal’asia tax and

not a fee to support a regulatory program, - s c -
S ' heless again, should a court find that the proposal would Create a regulatory
program. with- téspect to ‘providers, whether the proposed “provider contribution would
constitute a valid regulatory fee would, as discussed with respect to the employer contribution,
require a sho‘wihg that the costs of the purporred regulatory program are apportioned in a
manner that béars a fair or reasonable relationship to the payet’s benefits from the regulatory
activity or the social or economic “burdens” created by the pdyer’s operations or activities
(Sinclair, at pp. 870; 873-87, 881). :
: Because the proposal would increase the reimbursement rate paid under the
Medi-Cal program, hospitals and physicians and surgeons who treat Medi-Cal beneficiaries
would arguably benefit financially from that aspect of the proposal. However, no provider is
required by existing law or would be required by the proposal to treat Medi-Cal patients, other
than the requirement imposed on hospitals to provide emérgéncy services and care to patients
with a life-threatening condition or serious injury or illness regardless of insurance status or
ability to pay (Sec. 1317, H.& S.C.). Because of the nature of a physician’s and surgeon’s
practice, the services of some physicians and surgeons may be ineligible for reimbursement
under the Medi—Cal'program, and some physicians and surgeons may be unable to accept new
patients given their current patient load. The provider contribution, however, would apportion
the costs of the’Medi-Cal reimbursement rare increase among all hospitals and physicians and
surgeons, making no exemption for a physician and surgeon or a hospital that elected not to

* The proposal includes “preventing medical errors and health acquired infections” as
part of its prevention, health promotion, and wellness component and identifies requirements that
would be imposed on providers pursuant to that objective (proposal, p. 2). The proposal estimates
the total state costs for this component at $150,000,000 but does not specify the amount that would
be expended on preventing medical errors and health acquired infections or whether the provider
contribution would fund this particular aspect of the proposal (proposal, p. 10).

- However, we think that it is clear that the purpose of the-




'partxapate in the Medl—Cal program as a result of the increased relmbursement rate, MedIoCal '
‘patients, in our view, would directly benefit from havinga greater chioice for provtders and from
- better health: resultmg from: establishing a relationship with a: physician and surgeon and
thereby recelvmg preventive care. Conversely, the proposal recogmzes that the exxstmg rate
paid-under the Medi-Cal program does not fairly compensate phy51cxans and surgeons and
hospitals. for their services (proposal, pp. 3, 4, and 8). By increasing thar rate, the proposal
arguably would only more Justly compensate these providers for their care of Medi-Cal patients.
Physicians and surgeons and hospitals may also arguably benefit from the proposal’s -
program to establish a universal health care coverage system insofar as those programs would
secure a source of payment for thexr services. However, as with the Medl-Cal rate increase, we
think these programs would only mote justly compensate the providers. for the care provided to
panents, with the benefit accruing prmapal[y to persons who would obtain health care coverage
ander- the proposal and: obtain' better medical care as a result. As the proposal indicates,
mg the-Medi-Cal- relmbursement rate and providing for universal health care:coverage
would: reduce ‘or -eliminate the “hidden tax” on health care costs resulting from providers
shifting. uncompensated costs to other payers (proposal pp- 3, 4, and 8) However, as
" recognized by the proposal, “[a ]ddressmg the ‘hidden tax” benefits everyone” by reducing the
costs of health care coverage and the burden on hospital emergency departments from treating
Medi-Cal paients and persons without health care coverage (proposal, pp. 3 and 8). Where an
assessment is expended to provide a general benefit to the public, it is ordmardy considered to
constitute a tax and not a fee (Bidart Bros. v. California Apple Comm’i., supra, at p. 932).
In addition, we find it difficult to identify any adverse effects caused by the

mcre'

operations of hospitals and of physicians and surgeons that would be mitigated by the revenue
generated by the.provider contribution under the proposal. It could be argued that the provider
contribution would mitigate the adverse effects of the increase in premium amounts for health
care coverage resulting from prov1ders shifting costs to other payers, creating, as described by
the proposal, the “hidden tax.” As discussed above, in order to constitute a valid regulatory fee
imposed for mitigation purposes, a causal connection, or nexus, must exist between the adverse
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, be imposed pursuant to the proposal would
not constitute a fee and, as a result, would be characterized asa tax for purposes of Section 3.

In conclusion, it is our opinion that the charges proposed to be assessed against -
certain employers and against physicians and surgeons and hospitals by Govetnor
Schwarzenegger’s Health Care Proposal would, if enacted, constitute a té_x for purposes of
Section 3 of Article XIII A of the California Constitution.

Very truly yours,
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